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In tlie Court of Appeals of tlie District of Columbia 


Stephen U. G. Johnson, alias Garnet S. Johnson, 

Appellant, 

vs. 

United States. 


^No. 1541. 

I 


o Supreme Court of the District of Columbia. 

United States 1 

Stephen U. G. Johnson, alias Garnet S. | >No ’ 24446, Criminal. 

Johnson. J 

United States op America, I . 

District of Columbia, f ss ' 

Be it remembered, that in the supreme court of the District of 
Columbia, at the city of Washington, in District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 

1 Indictment. 

Filed in Open Court Sep. 26,1904. 

In the Supreme Court of the District of Columbia, Holding a 
Criminal Term, April Term, A. D. 1904. 

District of Columbia, ss ; 

The grand jurors of the United States of America, in and for the 
District of Columbia, aforesaid, upon their oath do present: 

That on the twenty-seventh day of September in the year of our 
Lord one thousand nine hundred and one a certain Stephen U. G. 
Johnson, otherwise called Garnet S. Johnson, was desirous of obtain¬ 
ing an appointment to the position of postal letter carrier in the 
Washington city post office department of said United States at said 
District; and that said position being in the civil service of the said 
United States, as classified under the provision of the act of Congress 
entitled “ An act to regulate and improve the civil service of the 
United States,” approved January 16,1883, it was necessary to the 
obtaining of such appointment by him, the said Johnson, that he ? 
the said Johnson, should make application for the same in writing^ 
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2 STEPHEN U. G. JOHNSON, ALIAS GARNET S. JOHNSON, VS, 

to the United States Civil Service Commission and that he, the said 
Johnson, should he examined by the said commission touching the 
qualification of him, the said Johnson, in the premises, and that the 
qualification of him, the said Johnson, for such position should be 
otherwise inquired of by said commission; and that said commission 
should after such examination and inquiry declare him, the said 
Johnson, competent for such appointment and should place 

2 the name of him, the said Johnson, in a list kept by said 
commission of persons declared by said commission to be 

eligible for appointment to such position as postal letter carrier, and 
from which list only appointment to such positions as postal letter 
carrier could lawfully be made. 

And that it was required by the rules promulgated by said com¬ 
mission pursuant to law, and applicable in such case that such 
application of him, the said Johnson, should be made in a certain 
manner prescribed by said commission, and for which a blank form 
was furnished by said commission to him, the said Johnson, in which 
certain questions touching such qualifications of him, the said John¬ 
son, were printed and which were to be answered by him, the said 
Johnson ; and that opposite to such questions there was in each in¬ 
stance a space to be filled up -in writing by him, the said Johnson, 
with the answers made by him, the said Johnson, to such questions 
respectively; and that it was further required by such rules that 
such questions and answers should be subscribed to by him, the said 
Johnson, and that the said application as thus completed, should be 
sworn to by him, the said Johnson, before some officer qualified to 
administer an oath to him, the said Johnson in that behalf; and 
that the certificate of such officer that he, the said Johnson, had sub¬ 
scribed and sworn to the same before him, such officer, should be 
attached to said application; and that the said form as thus filled 
up and with such certificate attached thereto should be delivered by 
him, the said Johnson, to the said commission. 

3 And it then and there became and was a material matter 
and subject of examination and inquiry by the said commis¬ 
sion in the premises, and to the proper determination of the com¬ 
petency of him, the said Johnson, and the declaring of him, the said 
Johnson, as eligible to appointment to the position as postal letter 
carrier, and to the placing of the name of him, the said Johnson, on 
said list, whether said Johnson had ever been employed in the Gov¬ 
ernment civil service and whether, if he, the said Johnson had been 
employed, how had he, the said Johnson, become separated from tlie 
said Government civil service, either by resigning or by being dis¬ 
charged from said service. 

And that on the said twenty-seventh day of September in the 
year aforesaid and at and in the said District aforesaid, said Stephen 
U. G. Johnson, otherwise called Garnet S. Johnson, late of said Dis¬ 
trict, did appear before a certain Joseph R. Fague, one of the notaries 
public of the said District, and did then and there produce to him, 
the said Joseph R. Fague, as such notary public, a certain declara- 
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tion ia writing addressed to the said commission and consisting of 
the blank form aforesaid, filled up with the answers of him, the said 
Johnson, to the questions therein formulated, and that he, the said 
Johnson, did then and there subscribe to the said declaration before 
the said Joseph It. Fague, as such notary public, and was then and 
there in due form of law sworn by him, the said Joseph It. Fague, 
as such notary public, and made oath before the said Joseph R. 
Fague, as such notary public, of and concerning the truth of the 
material matter contained in said declaration in writing among 
other things that he, the said Johnson, had never been em- 
4 ployed in the Government civil service of said United States, 
nor had he, the said Johnson, ever been separated from such 
Government civil service by resigning or being discharged from said 
service; the said Joseph ft. Fague, as such notary public, having 
competent power and authority to administer such oaths to him, the 
said Johnson, in that behalf, and the case and proceeding being one 
in which the laws of the said United States authorized such oath to 
be administered. 

And the grand jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said Johnson being so sworn as aforesaid, didjthen^and 
there unlawfully, falsely, corruptly, wilfully and contrary to the oath 
of him, the said Johnson, state, depose ancl swear to in the said dec¬ 
laration in writing set forth, of and concerning the material matter 
aforesaid, which said declaration was and is of the tenor following, 
that is to say : 


(Here follows reproduction of declaration.) 







UNITED STATES CIVIL SERVICE COMMISSION. 
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4 STEPHEN U. G. JOHNSON, ALIAS GARNET S. JOHNSON, VS. 

6 whereas, in truth and in fact the said Johnson at the time 
that he, the said Johnson, was so sworn and made oath as 
aforesaid, had been employed in the Government civil service of said 
United States; and whereas, in truth and in fact said Johnson had 
become separated from said Government civil service while in said 
sefvice by being discharged, as he, the said Johnson, at the time he 
was so sworn — made oath as aforesaid, well knew. 

And so the grand jurors aforesaid, upon their oath aforesaid, do 

Say, . 

That he, the said Johnson, in the manner and form aforesaid, in 
and by the said declaration and oath aforesaid, of him, the said 
Johnson, did unlawfully, wilfully and contrary to his said oath state 
and subscribe to material matters as aforesaid, which he, the said 
Johnson, did not then believe to be true, and thereby did commit 
wilful and corrupt perjury ; against the form of the statute in such 
case made and provided, and against the peace and Government of 
the said United States. 

MORGAN H. BEACH, 

Attorney of the United States in and 

for the District of Columbia. 

Endorsed : No. 24446 United States vs. Stephen U. G. Johnson, 
alias Garnet S. Johnson. Perjury. Witnesses: Carter B. Keene, 
George R. Wales, Horace P. Springer. A true bill. Edward H. 
Downs, foreman. 


7 


Arraignment. 


Supreme Court of the District of Columbia. 

Monday, October 17,1904. 

The court resumes its session pursuant to adjournment, Mr. Justice 
Gould presiding. 

******* 


Stephen 


United States 
vs. 

U. G. Johnson, alias Garnet 
Johnson. 


S. 


f 

j 


No. 24446. Indicted 
for Perjury. 


Come as well the attorney of the United States as the defendant 
in proper person; and, thereupon, the defendant being arraigned 
upon the indictment, he pleads thereto not guilty and for trial puts 
himself upon the country and the attorney of the United States doth 
the like. 

* * * * * * * 

Wednesday, January 25,1905. 

The court resumes its session pursuant to adjournment, Mr. Justice 
Gould presiding. 

******* 





UNITED STATES. 


s 


8 United States 

vs. 

Stephen U. G. Johnson, alias Garnet 
S. Johnson. 


No. 24278. Indicted for 
Violation of Section 
5479, R. S. U. S. 


United States 
vs. 

Stephen U. G. Johnson, alias Garnet 

S. Johnson. 


I 




j 


No. 24446. Indicted for 
Perjury. 


Come as well the attorney of the United States as the defendant 
in proper person according to his recognizance and by his attorneys 
Messrs. D. W. Baker and Fountain Peyton; whereupon the defend¬ 
ant, by leave of the court, withdraws his plea of not guilty in each 
of the above-entitled cases, and, by his attorneys, files a demurrer 
to each of said indictments, which demurrers coming on to be 
heard and argued by counsel, it is considered by the court that said 
demurrers be and they are hereby overruled and for pleas to said 
indictments the defendant says that he is not guilty in manner and 
form as charged therein and for trial puts himself upon the country 
and the attorney of the United States doth the like; whereupon 
on motion of the U. S. attorney it is ordered by the court, that for 
the purposes and convenience of trial the above mentioned indict¬ 
ments be and hereby are consolidated; whereupon comes a jury of 
good and lawful men of the District of Columbia, to wit: 


Horace Jones, 
Charles F. Wallraff, 
Edgar G. Leapley, 
James W. Barnes, 
William A. Pate, 

E. Lodge Hill, 


Albert Montrop, 
Robert H. Shepherd, 
Charles H. Kettler, 
Benjamin S. Graves, 
Patrick Dugan, 
Elbridge G. Lansdale, 


9 who, being sworn well and truly to try the issues above 
joined, after hearing the evidence in full, are respited until 
the regular meeting of the court tomorrow. 


Demurrer to Indictment. 

Filed Jan. 25,1905. 

In the Supreme Court of the District of Columbia. 
United States j 


vs. 


> No. 24446. 


Stephen U. G. Johnson. 


Defendant says said indictment is bad in substance. 

D. W. BAKER, 

FOUNTAIN PEYTON, 

Attorneys for Defendant. 


vg r ag g fg i ra g 
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Points of Law to be Argued. 

1 . That the indictment charges no offense under the laws of the 
United States. 

Supreme Court of the District of Columbia. 

Thursday, January 26,1905. 

The court resumes its session pursuant to adjournment, Mr. Justice 
Gould presiding. 

* * * * 


Stephen U. G. Johnson, alias 

S. Johnson. 

United States 1 

vs. I No. 24446. Indicted for 

Stephen U. G. Johnson, alias Garnet f Perjury. 

S. Johnson. j 

Come again the parties aforesaid in manner aforesaid and the same 
jury that was respited yesterday; whereupon the jury, after hearing 
the arguments of counsel and charge of the court, upon their oath 
say that the defendant is guilty in manner and form as charged in 
indictment numbered 24,446 and also guilty in manner and form as 
charged in the first count of indictment numbered 24,278 but not 
guilty in manner and form as charged in the second count thereof; 
whereupon the defendant is committed to jail to await further action 
in said cases. 


1 


No. 24278. Indicted for 
Violation of Section 


/-I / V AWJiCfcUAV/AJ. V/JL t 

Garnet 5479j R g> v g 


* * * 

10 United States 

vs. 


Motion to Arrest Judgment. 

Filed Jan. 27,1905. 

In the Supreme Court of the District of Columbia, Holding a 

Criminal Term. 


United States 
vs. 

Stephen Eugene Johnson. 


Crim., No. 24446. 


11 Now comes the defendant, by his attorney, and moves the 
court to arrest the judgment on the verdict rendered in the 
above entitled cause, for the following reasons: 

1 . That said indictment does not charge an offense under the laws, 
of the United States. 

2. That said indictment charges a violation of a pretended rule 
of the Civil Service Commission and not of a law of the United 
States. 



UNITED STATES. i 

3. That there is no pretended rule of the Civil Service Commission 
promulgated by the President of the United States which required 
the defendant to answer the particular questions set up in the in¬ 
dictment. 

Wherefore, for tire reasons aforesaid, the said defendant prays the 
court to arrest said judgment, and that he be discharged. 

D. W. BAKER, 

FOUNTAIN PEYTON, 

Attorney- for Defendant, 


Supreme Court of the District of Columbia. 

Friday, January 27,1905. 

The court resumes its session pursuant to adjournment, Mr. Justice 
Gould presiding. 

* * * * * * * 

12 United States j 

vs. i No. 24446. Convicted of 

Stephen U. G. Johnson, alias Garnet J Perjury. 

S. Johnson. j 

Come as well the attorney of the United States as the defendant 
in proper person in custody of the warden of the United States jail 
in and for the District of Columbia and by his attorneys Messrs. 
D. W. Baker and Fountain Peyton; whereupon the defendant’s 
motion in arrest of judgment and motion for a new trial coining on 
to be heard and argued by counsel, it is considered by the court that 
said motions be and they hereby are overruled; whereupon it is 
considered by the court that for his said offense the defendant be 
imprisoned in the United States jail in and for the District of Co¬ 
lumbia for the period of eleven (11) months and twenty-nine (29) 
days to take effect from and including the date of his arrival at said 
jail; whereupon the defendant by his attorneys, notes an appeal to 
the Court of Appeals of the District of Columbia from the judgment 
of the court in this case; whereupon the defendant, by his attorneys, 
moves the court to fix the amount of the bond for costs on said ap¬ 
peal, which motion is granted and said bond is fixed in the sum of 
one hundred dollars ($100), and the attorney of the United States in 
open court waives the issuance of a writ of citation; whereupon the 
attorneys for the defendant moves the court to fix the amount of the 
bail in this case, which motion is granted and said bail is fixed in 
the sum of one thousand dollars ($1000); whereupon the defendant 
enters into a recognizance in the sum of one thousand dol- 

13 lars ($1000) with Zepli P. Moore as his surety, approved by 
the court, for his, said defendant’s forthwith surrender of him¬ 
self to the custody of the marshal of the United States in and for 
this District to be dealt with and proceeded against according to 
law in case the judgment appealed from shall be affirmed, or the 
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appeal for any cause dismissed, or the judgment be reversed and a 
new trial ordered, or if the said defendant depart the court without 
leave. 


Memorandum,. 

January 27, 1905.—Appeal bond $100 with Zeph P. Moore as 
surety filed. 


Supreme Court of the District of Columbia. 

Wednesday, March 8,1905. 

The court resumes its session pursuant to adjournment, Mr. Justice 
Gould presiding. 

United States 
vs. 

Stephen U. G. Johnson, alias Garnet S. 

Johnson. 

14 Now comes here the defendant by his attorneys Messrs 
Baker and Peyton and prays the court that his bill of excep¬ 
tions, to the rulings of the court taken at the trial, which was here¬ 
tofore submitted to the court, may be signed, sealed and made a part 
of the record which is done accordingly nunc pro tunc ; and there¬ 
upon it is by the court ordered that the time for filing the transcript 
of record in the Court of Appeals of the District of Columbia be and 
the same hereby is extended up to and including the 20th day of 
April A. D. 1905. 




No. 24446. Convicted 
of Perjury. 


Bill of Exceptions. 

Filed March 8,1905. 

In the Supreme Court of the District of Columbia. 

United States 
vs. 

Stephen U. G. Johnson, alias Garnet S. 

Johnson. 

Be it remembered that the above entitled cause came on for trial 
on the 25th day of January, 1905, Mr. Charles A. Keigwin, assistant 
United States attorney, appearing for the United States, and Messrs. 
D. W. Baker and Fountain Peyton, for the defendant. 

Thereupon the defendant, by leave of the court, withdrew his plea 
of not guilty, herein entered on the 17th day of October, 1904, and 
moved the court to quash the indictment against him; which motion 
was by the court overruled; to which ruling and action of 
15 the court the defendant then and there prayed an exception, 
which exception was allowed him, and was duly entered upon 
the minutes of the court. 


1 

}• Criminal, No. 24446. 
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Thereupon the defendant was again arraigned upon the indict¬ 
ment in this cause and pleaded not guilty to the same. Upon mo¬ 
tion of the United States, this cause was consolidated for trial with 
criminal cause No. 24,278, in which the defendant was charged with 
a violation of section 5479 of the Revised Statutes of the United 
States, and a jury was duly impanelled to try the issues in the two 
causes. 

And thereupon the Government, to maintain the issues upon its 
part joined, offered and gave evidence tending to prove that the 
defendant in the year 1898, took and duly passed an examination 
conducted by the United States Civil Service Commission, by virtue 
of which examination he became and was qualified for appointment 
to a position in the railway mail service of the United States; that on 
August 16,1899, he was appointed to the position of substitute clerk 
in the said railway mail service, and that soon thereafter he accepted 
such position, and took an oath of office, and entered upon the duties 
of such position. 

The Government offered evidence tending, to prove that the said 
position of substitute clerk in the railway mail service was and is 
within the classified civil service, as fixed and defined by the act of 
Congress, approved January 16, 1883, and divers executive orders 
made and promulgated in pursuance of and in accordance with the 
provisions of the said act; but the defendant objected to the 
16 said evidence, and the court sustained the said objection, stat¬ 
ing that the court would take judicial notice of the said stat¬ 
ute and executive orders, and holding that the said position was, by 
virtue of the said statute and executive orders within the classified 
service; to which holding of the court the defendant then and there 
excepted. 

The Government offered further evidence tending to prove that in 
his said position as substitute clerk, the defendant performed the 
duties of a regular clerk in the railway mail service, the difference 
between a regular clerk and a substitute clerk being that the former 
was regularly and almost continuously employed, and received a 
stated salary for his services, while the substitute clerk was employed 
only when some regular clerk was absent from his place of duty, 
upon which occasions the substitute clerk was called upon to take 
the place and to act in the stead of the regular clerk so being absent; 
that the defendant was paid only for such time as he was actually so 
employed, and was paid some times by the clerk whose place he took 
and some times by the Government, the source of payment depend¬ 
ing in each instance upon whether the regular clerk whose place he 
took was or was not entitled to leave upon the particular occasion; 
that the defendant, having in the manner aforesaid been and acted 
as a substitute clerk in the railway mail service continuously from 
the date of his appointment aforesaid until the 7th day of January, 
1901, was on the said last mentioned date appointed a regular clerk 
in the said railway mail service, the said appointment being of a 

2—1541a 
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probation ary character, as prescribed by the act of Congress, ap¬ 
proved on January 16,1883; that immediately thereupon the 

17 defendant entered upon the discharge of duty as such regular 
clerk ; and that on January 21,1901, he was discharged from 

the said railway mail service. 

• And the Government offered and gave further evidence tending 
to prove that the defendant thereafter, on the 27th day of Septem¬ 
ber, 1901 in the District of Columbia, by the name of Garnet S. 
Johnson, signed, executed and made oath to a certain affidavit be¬ 
fore Joseph R. Fague a notary public in and for the District of 
Columbia for the purpose of taking and obtaining another exam¬ 
ination by the Civil Service Commission for a position as letter- 
carrier in the Washington city post-office, which affidavit is the 
same affidavit which is mentioned and set out in the indictment in 
this cause, and was attached to and made a part of an appplication 
for an examination, executed and filed by the defendant, which ap¬ 
plication is also mentioned and set out in the said indictment; that 
in and by the said affidavit the defendant swore to the truth of all 
the answers by him made in the said application; that in the said 
application the defendant undertook to answer the question: “ Were 
you ever separated from the Government civil service,” and to the 
said question he wrote as an answer, “ No ”; and that the defendant 
on September 30,1901, presented the said application and affidavit 
to the United States Civil Service Commission. 

The Government further offered and gave in evidence the rules 
of the said Civil Service Commission in force at the date of the said 
affidavit of the defendant. 

18 Rule 5, section 4, of the said rules reads as follows: 

“ The commission may refuse to examine an application 
or to certify an eligible for any of the following reasons: 

(a.) Dismissal from the service for delinquency or misconduct 
within one year next preceding the date of his application; 

(6.) Physical or mental unfitness for the position for which he • 
applies; 

(c.) Criminal, infamous, dishonest, immoral, or notoriously dis¬ 
graceful conduct; 

(d.) Intentionally making a false statement in any material fact, 
or practicing any deception or fraud in securing examination, reg¬ 
istration, certification, or appointment; 

(e.) Refusal to furnish testimony as required by rule XIV ; 

( f.) The habitual use of intoxicating beverages to excess. 

Any of the last five foregoing disqualifications shall also be good 
cause for removal from the service.” 

Rule 5, section 2, of the said rules reads as follows: 

“Application for examination must be under oath, in such form 
and manner and accompanied by such certificates as the commis¬ 
sion may prescribe.” 

The Government offered and gave further evidence tending to 
prove that, at and before the time of the defendant’s arrest, he 
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19 had made declarations and admissions to the effect that he 
had been in the railway mail service; and that in a letter 

written in the month of March, 1902, he had referred to his dis¬ 
charge from the said service and spoken of it as his “ separation 
from the service.” 

The defendant being called as a witness, testified that he was the 
Garnet S. Johnson or Stephen U. G. Johnson mentioned in the in¬ 
dictment, and that he had taken the civil service examinations re¬ 
ferred to in the Government’s testimony, but that in his own opinion 
and understanding, he had never been a clerk within the classified 
civil service of the United States, not having received a permanent 
appointment after having taken the examination, but only serving 
a small time upon probation; that he read over the said application 
and at the time believed that the answer to the question in reference 
to his having been separated from the Government civil service re¬ 
ferred to a separation from and resignation or removal after having 
received a permanent appointment; and thereupon defendant rested. 

This is the substance of all of the testimony in the case. 

Thereupon counsel for the defendant moved the'court to instruct 
the jury to return a verdict for the defendant on the ground that 
there had been no violation of section 5392 of the Revised Statutes 
of the United States; that the testimony showed that the defendant 
was guilty of no crime within the meaning of that statute, and that 
no law of the United States had been violated because there was no 
law of the United States which authorized an oath to be ad- 

20 ministered to the defendant, and that the civil service rule 
referred to in the testimony of the Government, as promul¬ 
gated by the President of the United States, cannot create a crime 
under section 5392 of the Revised Statutes of the United States, and 
that there was no order properly promulgated which could require 
or did require an oath to be taken to the particular question men¬ 
tioned in the indictment, and further that there is no evidence of an 
employment within the civil service law. But the court overruled 
said motion, and counsel for the defendant excepted. 

Thereupon counsel further asked the court to charge the jury as 
follows: 

“ The jury are instructed as matter of law that before they can 
find the defendant guilty of perjury as charged in the indictment, 
they must find beyond a reasonable doubt, that an oath was admin¬ 
istered in a case in which a law of the United States authorized an 
oath to be administered, and that the defendant did, unlawfully, 
wilfully and falsely, swear to matter material and required by a law 
of the United States to be stated truly; and they are further in¬ 
structed that if they have a reasonable doubt as to whether or not 
said statement was wilfully and falsely made, then their verdict shall 
be not guilty.” 

But the court refused to grant said prayer and defendant ex¬ 
cepted. Thereupon in lieu of this prayer defendant offered the 
prayer found in the charge of the court. 
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• And thereupon the court charged the jury as follows: 

21 “ The defendant, Stephen U. G. Johnson, otherwise called 
Garnet S. Johnson, has been indicted for the violation of two 

sections of the Revised Statutes of the United States. The first in¬ 
dictment being for the crime of perjury, and being framed under 
section 5392, which provides that: 

■ ‘ Every person who, having taken an oath before a competent 
tribunal, officer, or person, in any case in which a law of the United 
States authorizes an oath to he administered that he will testify, 
declare, depose or certify truly, or that any written testimony, decla¬ 
ration, deposition, or certificate by him subscribed is true, wilfully 
and contrary to such oath states or subscribes any matter material 
which he does not believe to he true, is guilty of perjury.’ 

The first indictment alleges that,—to state it briefly—that the 
defendant, Garnet or Stephen U. G. Johnson was desirous of ob¬ 
taining an appointment to the position of postal letter carrier, in 
the city of Washington,—that position being under the provision 
of the act known as the civil service law, and being so desirous, he 
was required under the rules of that commission, to make out an 
application which was required to be sworn to; and that he made 
out his application, which consisted in answering a number of ques¬ 
tions, among which was the question, “ Were you ever separated 
from the Government civil service ? Answer yes or no,” to which 
he answered “ No.” And that indictment further alleges that state¬ 
ment was false; that he had been separated from the Government 
civil service, and that that was a material statement, and his wilful 
making it, when he knew it to be false, constitutes perjury within 
the statute. 

Now, on this indictment, if you find from the testimony or 

22 I might say, after taking all the facts that would be neces¬ 
sary to establish the Government’s case against the defend¬ 
ant,—for example, there is no controversy that he made this state¬ 
ment, made this application out, and that he made the statement 
that he had not been separated from the Government service. 
That that was not true, that he had been connected with the Gov¬ 
ernment service; therefore, under this indictment, so far as I under¬ 
stand the contention of counsel, the only two questions for you to 
decide are: Whether this is a material statement, and second, when 
the defendant made the statement, he made it knowingly and wil¬ 
fully ; that is intentionally, if I may use that translation of the other 
words, or whether he made it under the honest belief that his answer 
was true; in other words, whether the defendant, at the time he 
made this statement, believed that he had not been connected with 
the Government service; that the employment that he had, did not 
constitute such an engagement under the Government civil service 
such as would make it a false statement to say that he had not been 
separated from the service; in other words, a man who honestly 
makes a statement under oath, that turns out to be false, is not 
guilty of perjury; he must make it knowingly and wilfully as to a. 
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material matter, in order to constitute the crime of perjury. So 
that under this indictment, the question for you to determine is 
whether, under all the circumstances surrounding the defendant at 
the time he made his answer to the question as to whether he had 
been separated from the Government civil service, he believed that 
he never had been separated from the service, or that he knew he 
had been separated, and made it wilfully and falsely, for th'e pur¬ 
pose of taking this examination. Now, that is a question of 

23 fact for you to find, and one upon which I care to express no 
opinion whatever. It is proper that I should say, however, 

that if you find this statement is material, and that it was falsely 
made for the purpose of securing this examination, then I charge 
you that that would constitute a fraud upon the United States. 

It has been held by our Court of Appeals, that it was not neces¬ 
sary that the Government be actually defrauded in money sense, or 
money’s measure or value, in order to constitute a crime in viola¬ 
tion of this civil service law. To use the language of the court: 

“ If falsehoods are imposed upon persons charged with the duty 
of ascertaining these qualifications, and made to take the place of 
facts, then the United States is defrauded, is deprived by deceit of 
the knowledge justly due to its officers in the proper discharge of 
its business, and it is thereby liable to obtain a less efficient em¬ 
ploye.” 

So that the question of whether the Government was defraued by 
this statement, if you find it to have been material and wilfully 
false, is one that should not concern you at all. 

Now, the second indictment is framed under section 5479 and 
that section provides that: 

“ If any person shall falsely make, alter, forge, or counterfeit, or 
cause or procure to be falsely made, altered, forged, or counterfeited, 
or willingly aid or assist in the false making, altering, forging or 
counterfeiting, any bond, bid, proposal, guarantee, security, official 
bond, public record, affidavit, or other writing for the purpose of 
defrauding the United States; or shall utter or publish as true, or 
cause to be uttered or published as true, any such false, forged, 
altered, or counterfeited, or shall transmit to, or present at, or cause 
or procure to be transmitted to, or presented at, the office of any 
officer of the United States, any such false, forged, altered or coun¬ 
terfeited bond, bid, proposal, guarantee, security, official bond, public 
record, affidavit, or other writing, knowing the same to be false, 
forged, altered or counterfeited, for the purpose of defrauding the 
United States, shall be guilty of a certain offence.” 

24 Now, this second indictment, as I recall it, is framed with 
two counts. Am I correct? (Addressing counsel.) 

Mr. Baker : Yes. 

Judge Gould : Do I understand that the Government does not 
ask a conviction on both of these counts ? 

Mr. Keigwin : Oh! Yes. 

Mr. Baker : How can they ? 
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The court requests counsel for the Government to elect one of the 
two counts upon which to ask conviction. 

Mr. Keigwin : The first count, which charges the making of this 
false statement. 

Judge Gould resumes: 

Now, much that I have said to you as to the first indictment, also 
applies to the second. For example, the facts as to the making of 
the application are practically as stated. The defendant admits 
that he signed and swore to this application, and that it contained 
the statement as to his not having been separated from the Govern¬ 
ment civil service. Now, the question for you to determine is 
whether this man, at the time he made this alleged false writing, 
and had the honest belief that his statement was true, and that he 
had not been separated from the Government civil service. Because, 
in the section relating to perjury, if a man acts under the honest 
belief that he has a right to make the statement that he made, the 
criminal intent would be lacking, and he need not be convicted. 
So that we come to the question in this case under this indictment, 
and that is: Did this man, at the time he made this statement, 
honestly believe, and did he have reasonable grounds for 

25 believing that his statement was substantially true, that he 
had not been separated from the Government of the United 

States ? 

Now, if you have a reasonable doubt as to whether he entertained 
this honest belief at that time, that his statement was substantially 
true, he should be given the benefit of the doubt. 

Of course, the defendant in any case, does not have to establish 
his innocence; the presumption of his innocence prevails through¬ 
out the trial. This applies not only to the facts in the case put in 
testimony, but also to the intent, the criminal intent, in the mind of 
the man at the time he committed the acts. Now, if you have any 
reasonable doubt as to whether he made the statement and swore to 
it knowingly and wilfully, he should be given the benefit of that 
doubt. 

Now, there are certain instructions that have been asked on the 
part of the defendant, and granted by the court, as follows : 

“ The jury are instructed as a matter of law, that before they can 
find the defendant guilty of perjury as charged in the indictment, 
they must find beyond a reasonable doubt, that an oath was admin¬ 
istered to the defendant, and that the defendant did, wilfully and 
falsely, swear to matter material; and they are further instructed 
that if they have a reasonable doubt as to whether or not said state¬ 
ment was wilfully and falsely made, then their verdict shall be, ‘ not 
guilty.’ 

The jury are instructed as a matter of law, that before they 

26 can find the defendant guilty on the indictment No. 24,278, 
they must find beyond a reasonable doubt, that the defendant 

did wilfully and knowingly falsely make and forge the application 
referred to in the indictment, and present to the members of said 
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Commission, for the purpose of deceiving said commission, sand for 
the purpose of defrauding the United States of America; that before 
you can find the defendant guilty under this second indictment, you 
must find, that he wilfully and knowingly made the application 
which has been offered in evidence here, to secure his examination 
by the Civil Service Commission.” 

Some testimony has been adduced here, of defendant’s haying 
borne a good reputation previously; you will give that such weight 
as you think it is entitled to, and if it in connection with the other 
evidence in the case, raises a reasonable doubt of defendant’s guilt, 
you will give him the benefit of that doubt. 

I think that covers the law in the case, gentlemen. You under¬ 
stand, you have now one indictment which charges perjury, and the 
first count of the second indictment which charges the making of 
the false writing; and you will not consider the second count of the 
second indictment, which alleged' the making and presenting to the 
Civil Service Commission, the false statement.” 

Thereupon counsel for the defendant excepted to so much of said 
charge as held that said alleged charge of perjury as matter of law, 
came under section 5392 of the Revised Statutes of the United 
States, and to that part of the charge that stated that defendant was 
required to make out the application referred to in said in- 
27 dictment under the rules of the Civil Service Commission, and 
that if they found that he did make such application and 
swear knowingly and falsely and wilfully to a material statement 
therein, he committed perjury under said act. 

Further exceptions were taken to the ruling of the court as to the 
law applicable to the first count of the indictment under section 
5479, but said exceptions do not apply nor have they anything to do 
with, the charge under the indictment for perjury. 

All of which said exceptions were duly noted by the court on its 
minutes at the time that the same were taken and before the jury 
retired for the consideration of their verdict, and are, by the court 
this 8 day of March, A. D. 1905, signed, nunc pro tunc. 

ASHLEY M. GOULD, Justice. 


28 Supreme Court of the District of Columbia. 

United States of America, I , 

District of Columbia, j s 

I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
27, inclusive, to be a true and correct transcript of the record, as per 
rule 5 of the Court of Appeals of the District of Columbia, in cause 
No. 24,446, criminal, United States vs. Stephen U. G. Johnson alias 
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Garnet S. Johnson, as the same remains upon the files and of record 
in said court. 

In testimony whereof, I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 19th day of April, A. D. 1905. 

JOHN R. YOUNG, Clerk. 
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